PUBLIC LAW BOARD NO. 7154

BROTHERHOOD OF
LOCOMOTIVE ENGINEERS
AND TRAINMEN

CASE NO. 112

Vvs. AWARD NO. 112

ILLINOIS CENTRAL RAILROAD
COMPANY

STATEMENT OF CLAIM:

Claim of CN/IC Engineer Todd Macak for removal of unwarranted
discipline of forty-five (45) days actual suspension assessed on September
8, 2015 from his personal work record and compensation for all time lost,
including the time unwarrantedly withheld from service (August 20, 2015)
prior to the hearing and any other benefit he would have been entitled
working as an active locomotive Engineer for the CN/IC Railroad. This
claim is in reference to the alleged violation USOR—Rule 100, USOR
Rule—0104 and USOR Rule—523.

FINDINGS:

Public Law Board No. 7559, upon the whole record and all the evidence, finds
that the parties herein are Carrier and Employees within the meaning of the Railway
Labor Act, as amended; that the Board has jurisdiction over the dispute herein; and that
the parties to the dispute were given due notice of the hearing and did participate therein.

Claimant, Todd Macak, had been employed by the Carrier since 1997. On August
21, 2015, the Carrier charged Claimant to attend an investigation to develop the facts and
determine his responsibility, if any, and whether he violated any Carrier rules, regulations
and/or policies in connection with whether or not he inspected passing train P39391-19 at
approximately 1915 hours on August 20, 2015 while working as a crew member of
M37161-19. Following the investigation, the Carrier found Claimant guilty of the
misconduct alleged, in violation of USOR—Rule 0100—Rules, Regulations and
Instructions; USOR—Rule 0104—Duties of Train and Crew Members, and USOR—
523—Inspecting Passing Trains. The Carrier assessed him a 45-day actual suspension.

The underlying facts of this case are not in dispute. On August 20, 2015,
Claimant was the engineer on train M37161-19, and Carrier officials were performing
efficiency testing on Claimant and his conductor. At about 9:15 a.m., Claimant had his



train stopped in the siding at Tolono, in anticipation of a three-way train meet. A
southbound Amtrak train was also in the siding, and a northbound Amtrak train was to
pass Claimant’s train on the main line. Once that train cleared, the southbound Amtrak
was to back out of the siding and proceed south on the main line, while Claimant’s train
waited in the siding.

While Claimant and his conductor came down from their train to perform a roll-
by inspection of the northbound train, they did not do so for the southbound train. The
failure to perform that roll-by is the basis for the charges against Claimant.

Trainmaster Stephen Hyatt testified at the investigation that he was one of the
officials involved in the efficiency testing. He stated that after the northbound train
passed Claimant’s train, the southbound Amtrak gave numerous car counts over the radio
as it backed out of the siding. He explained that when that train approached the head end
of Claimant’s train, he observed that Claimant’s crew was still in the cab of their
locomotive. He entered the cab and questioned the employees and, he testified, they told
him they had not realized the southbound Amtrak was that close. He stated that he also
asked them if they had heard the radio traffic, and the conductor replied that he was not
sure, that the radio might have been turned down, although they knew the train was
coming. Mr. Hyatt also stated that Claimant should have seen, in his mirror, the train’s
approach in time.

Mr. Hyatt acknowledged that Rule 523 required that at locations where trains will
meet, the train to arrive second, in this case the Amtrak southbound, must notify the first
train, Claimant’s train, when they pass the approach to the siding to allow crew members
to be in position for the roll-by. He further acknowledged that he did not hear the Amtrak
train give that notice. Regardless of whether the Amtrak train gave that notice, he stated,
Claimant and his crew had been informed by the dispatcher that there would be a three-
way meet at Tolono and the southbound Amtrak had made numerous transmissions as it
backed out of the siding. Therefore, he maintained, Claimant and his crew knew the train
was coming and should have positioned themselves to perform the roll-by.

Claimant acknowledged at the investigation that he was aware he was to
participate in a three-way meet, and that his train would be on the siding as an Amtrak
train went by northbound, and then another Amtrak train behind them on the siding
would come around going south. He stated that after the northbound train went by, he
waited for the other Amtrak, pursuant to Rule 523, to tell them it would be moving
alongside them. He maintained that the southbound Amtrak never contacted his crew at
all. He was not on the ground because he was not aware the southbound Amtrak was in a
position to move.

Claimant stated that he noticed the control signal system at the south end of
Tolono, which governed the southbound Amtrak’s movement, was lined up for its
approach. However, he testified, he took no action and did not try to ascertain when the
train would begin moving, because he was waiting for that train to announce that it would
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be coming by them, and it never did give that notice. The dispatcher did not tell him the
train was coming. He was not aware of the train’s approach until he looked out his
mirror and saw that it was approximately 20 cars from their head end. At that point, there
was not enough time for his crew to get in position for a roll-by.

The Carrier asserts that the record demonstrates Claimant knew, or should have
known, that the southbound train would be approaching and he was therefore required to
be in position to perform the roll-by. The Carrier notes that the dispatcher had informed
the crew of the three-way meet and the southbound Amtrak made numerous radio
transmissions which put Claimant on notice as to the train’s position and approach.
Moreover, the signal was lined for the southbound Amtrak’s approach.

The Organization argues that Claimant and his crew were able to observe the
northbound Amtrak approaching from the head end, and were able to get into position to
perform that roll-by. However, as the southbound Amtrak backed out of the siding and
proceeded to the main line, Claimant and his crew did not hear any communications from
that train and did not realize the train was fast approaching until Claimant observed it in
his rear side view mirror; by then, it was too late for him to get into position to perform
the roll-by.

We have carefully reviewed the record in its entirety. The record is clear that
Claimant and his conductor failed to perform the required roll-by of the southbound
Amtrak train. Claimant justifies his action on the sole basis that the Amtrak train failed
to give the required Rule 523 notice of its approach. Claimant’s conductor testified that
their radio was turned down, so it is not entirely clear that they would have heard the
notice if it had been given. In any event, as the Carrier argues, all employees must take
responsibility for working safely and ensuring compliance with the Carrier’s Rules.
Claimant was aware of the three-way meet and that the southbound Amtrak would come
by after the northbound, and the southbound, accordingly to the Carrier’s witnesses,
made numerous radio transmissions concerning its location.

When Claimant saw that the signal was lined for the southbound Amtrak’s
approach, it was incumbent upon him to at least take some action to determine when the
train would be coming, instead of sitting by and blaming his inaction on the failing of
another crew. His guilt has been proven by substantial evidence. Given the nature of this
offense and Claimant’s disciplinary record, we cannot say that the Carrier’s
determination that a 45-day suspension was warranted was excessive or arbitrary.
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AWARD

Claim denied.

JACALYN J. ZIMMERMAN
Neutral Member
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