PUBLIC LAW BOARD NO. 7154

PLB CASE No. 274
IC-BLET-2019-00090

The Board consisted of the regular members and in addition Referee Meeta A. Bass
when award was rendered.

PARTIES ) BROTHERHOOD OF LOCOMOTIVE ENGINEERS
) AND TRAINMEN
)
TO ) VS.
)
DISPUTE ) ILLINOIS CENTRAL RAILROAD COMPANY
STATEMENT OF CLAIM:

Claim of CN/IC Engineer Richard Stickler for removal of unwarranted disciple of 30
days actual suspension from service (May 28, 2019 through June 26, 2019) for the
alleged violation of rules, regulations and/or policies while working as a crew
member. The claim is also for all compensation for time lost, an additional days pay
for attending the investigation, plus any other benefits which would be provided to
him as a CN/IC Locomotive Engineer, for the alleged violation of USOR 520 -
Movement on Non-Main Track and USOR 710 - Switches Run Through.

(Carrier File No. IC-BLET- 2019-00090)
NMB 106

FINDINGS:

The Board, upon the whole record and all the evidence, finds that:
The Carrier and the Employees involved in this dispute are respectively carrier and
employee within the meaning of the Railway Labor Act, as approved June 21, 1934.
This Board has jurisdiction over the dispute involved herein. The parties to said
dispute were given due notice of hearing thereon.

The Carrier hired the Claimant on December 13, 1999. On May 26, 2019, the
Claimant was working and assigned as the Engineer on L56891-26. The Claimant
operated his engine, long hood forward, through the WA47 switch, which was not
lined for his intended movement resulting in the derailment of railcars. The cost of
the derailment was $75,000.00 for mechanical damage to the rail cars and $40,000.00

in track damage.
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The Carrier issued a Notice of Investigation letter dated May 30, 2019, and
subsequently revised on June 3, 2019, which stated as follows “...to develop the facts
and to determine your responsibility, if any, and whether you violated any Company
rules, regulations, and/or policies in connection with an incident that occurred at
approximately 2230 hours, on May 26, 2019 at or near MP 275.0 Waterloo Sub,
Track WA47, Waterloo Yard, Waterloo, IA which resulted in the WA47 switch being
run-through then traversed back through causing 5 cars to derail while you were
assigned as the engineer on assignment L56891-26 ...”

The investigation hearing was held on June 4, 2019. Following the investigation
hearing, the Claimant received a Discipline Notice dated June 17, 2019, finding a
violation of USOR Rule 520-Movement on Non-Main Track and USOR Rule 710-
Switches Run Through. The Carrier assessed a thirty (30) day actual suspension from
service. The Organization appealed the Carrier’s decision by letter dated July 9,2019,
and the Carrier denied the same on September 6, 2019. A formal conference was held
with no change in the position of the Carrier on October 31, 2019. This matter is
before this Board for a final resolution of the claim.

The Board has reviewed the record developed by the parties during their
handling of the claim on the property and considered evidence related to the following
to make its determination of this claim:

1) Did Claimant receive a full and fair investigation with due notice of charges,
opportunity to defend, and representation?

2) If so, did the Carrier establish by substantial evidence that Claimant was
culpable of the charged misconduct or dereliction of duty?

3) If so, was the penalty imposed arbitrary, capricious, discriminatory, or

unreasonably harsh in the facts and circamstances of the case?

The Carrier contends that the Claimant was afforded a fair and impartial
hearing. The Carrier contends that the record indicates substantial probative
evidence to support the Company’s findings of the violation of the cited rules, and has
met its burden of proof. Further the Carrier contends that the violation is properly
classified as a Level 3 violation. The Carrier argues that the violation is an FRA de-
certifiable event that is addressed in Level 3. It is the Carrier’s position that the claim

should be denied.
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The Organization contends that the Carrier did not afford the Claimant a fair
and impartial hearing. The Organization argues that the hearing officer erred when
he admitted a statement from the Conductor on 57091-26. The Organization also
contends that the alleged infraction should have been classified as a Level 2, and not
a Level 3. Further, the Organization contends that the Carrier failed to meet its
burden of proof. The Organization points out that the Claimant was decertified for
violating a restricted speed restriction, Rule 518, but he was disciplined for USOR
520. Moreover, the Organization contends that the discipline is excessive for a twenty-
year employee with no disciplinary record. It is the position of the Organization that
the claim should be sustained.

The Carrier charged the Claimant with violation of USOR Rule 520-Movement
on Non-Main Track and USOR Rule 710-Switches Run Through. Said rules are
incorporated herein as if fully rewritten.

The Board has carefully reviewed and considered the transcript, on-property
correspondence, the parties’ submissions, and arguments as well as the arbitral
precedent cited. The Board finds the procedural objections are without merit. There
was no evidence of coercion when the Assistant Superintendent of Transportation
requested the Conductor on 57091-26 who was the last employee to operate the WA47
switch to provide more factual information in his statement. There was other
independent probative evidence to establish the violations.

The Board finds that there is substantial evidence of record to support the
finding that the Claimant violated the cited rules under this scope of review. The
Board further finds that the proven conduct resulted in damage to the track and
railcars in excess of the FRA required reporting threshold. The Carrier’s policy
provides that Level 3 violations include “the failure of any rule that may be subject
the employee to decertification by FRA regulation.

The Board thus finds that the penalty is commensurate to the offense given the
facts and circumstances of this case.

AWARD

Claim denied.
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ORDER

This Board, after consideration of the dispute identified above, hereby orders that an
award favorable to the Claimant not be made.
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Neutral
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Carrier Member Organizatiaﬂ Menther

Dated at Chicago, Illinois, this 29 day of May, 2020.
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