AWARD NO. 21
NMB CASE NO. 21

- PUBLIC LAW BOARD NO. 7238

PARTIES TO THE DISPUTE:

Brotherhood of Locomotive Engineers and Trainmen
and

MidSouth Rail Corporation (Kansas City Southern)

STATEMENT OF CLAIM:

Claim of MidSouth Rall Engineer Calvin Williams for the removal of 30 days
discipline, 5 days actual and 25 record and the payment of 5 days pius 1 aftending
the investigation in connection with the alleged violation of GCOR 6.28 and KCS
Core Safety Rule 1 (¢), which was assessed on March 27, 2008.

OPINICN OF BOARD:

Atthe time of the incident leading to his discipline in the foregoing matter, March 10,
2008, Claimant Calvin Williams was assigned an Engineer on Train MJASH-09. When the
train arrived at Shreveport, Louisiana, the Claimant and Conductor were told to leave the
locomotive consist on Track 71 North to clear the Runaround Track. Claimant was running
the lead unit of the seven-unit consist, which required him to back up to enter Track 71
North. ltis undisputed on the record that because of his position, Claimant could not see
behind him. The Conductor was on the opposite end of the consist and was directing
Claimant’'s movement via radio signal.on Channel 50-50.

In the process of the maneuver, the Conductor asked Claimant if he was clear of the
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Runaround Track, to which Claimant replied he needed another 30 feet. According to the
record in this case, the Conductor told Claimant he could gat him about twenty feet, and to
back up twenty feet. Almost immediately after that comment he told Claimant to switch his
radio channel 60-60. Claimant did so and applied his brakes to stop the movement. The
record indicates that the Conductor continued to broadcast on channel 50-50 and thus
Claimant did not foliow what the Conductor claimed was his order to stop. As a
consequence, the rear unit of the locomotive consist ran over a Blue Flag protection,
without coming to the required stop before doing so.

By letter of March 12, 2009, Claimant and the Conductor were notified to appear for
& formal investigation into the incident. Following the investigation, by letter of March 27,
2008, Claimant was notified that he had been found guitty of “failure to properly perfonﬁ his
duties” and was assessed a thirty (30) day suspension, with five (5) days to be served and
twenty-five (25) days’ record suspension “which will not be served, but will be recorded in
your personnel file as an actual suspension.”

The Organization filed a claim protesting Claimant's discipline on April 20, 2008,
That claim was denied on May 31, 2009, and the matter was subsequently progressed up
to and including conference on the property, after which it remained in dispute. ltis
properly before the Board for resolution. |

ltis the position of the Carrier that the seriousness of Claimant's actions warrants

the discipline imposed. It notes that the record clearly establishes that Claimant's train



AWARD NO. 21
NMB CASE NO. 21

passed the Blue Flat signal, and contends that the safety considerations inherent in such
an error are sufficiently grave as to jusiify the thirty (30) day suspension (5 actual, 25
record).

The Organization maintains that the record clearly establishes that the Claimant was
unable to see behind the train he was backing and reasonably refied on the instructions
from his Conductor (including the change of radic channels) to guide the train safely onto
the frack in question. Thus any discipline is entirely inappropriate. [n support of its
position, the Organization cites CFR 240.307 (i) (1), which specifies in part:

[A railroad]...shall not revoke [a] person’s certification. .. if sufficient evidence exists
to establish that an intervening cause prevented or materially impaired the
locomotive engineer's ability to comply with the railroad operating rule or practice
which constitutes a violation under §240.117(e)(1) through (e)(5) of this pari....
The Board has considered this case carefully including reviewing the testimonial and

documentary evidence on the record. [t is apparent from the record of events and the
testimony of both Claimant and his Conductor that Claimant adhered to both the letter and
the spirit of the regulations applying to the situation atissue. In view of the fact that he had
no means for determining what was behind the consist he was backing up, he was obliged
to follow the directions of his Conductor who was at the “head” (that is to say the rear) of
the backing locomotives. The transcript establishes that Claimant did so. Accordingly, itis

unreasonable to punish Claimant for not countermanding or “double checking” the

directions he had every reason to believe were correct. In light of the foregoing, we find no
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basis upon which to justify any discipline of Claimant, and the instant grievance is
sustained in full.

Within thirty days of receipt of this award, the parties shall make a joint review of
Carrier’s records to determine the amount of moneys owed Claimant for the five days lost
due fo his actual suspension. in addition, the entire discipline shall be expunged from

Claimant’s personnel record.

AWARD

Claim sustained

E&‘zabe?h C. Wesman, Chairman
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