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PUBLIC LAW BOARD NO, 7238

PARTIES TO THE DISPUTE:

Brotherhood of Locomotive Enginesrs and Trainmen

and

Midsouth Rail Corporation {Kansas City Southern Rwy.)

STATEMENT OF CLAIM:

Claim of MidSouth Rail Engineer Jay C. Muse for reinstatement to service with
seniority and vacation rights unimpaired, with all notations pertaining to discipline
assessed on October 20, 2008 expunged from his personal record and thathe be
compensated for all time lost from the date he was removed from service until the
date he resumes service, plus out of pocket expenses for health & welfare and any
other benefits which would be provided to him as a MidSouth Rail Engineer for
aliegedly violating Kansas City Southern Railway’s General Code of Operating Rule
1.6 — Conduct in connection with allegedly engaging in inappropriate behavior
toward hotel personnel at the LaQuinta Inn in Monroe, LA on September 23, 2008,
{Carrier File No. M0108-8818)

OPINION OF BOARD:

At the time of his dismissal from Carrier's service, Claimant Jay C. Muse was
filling a temporary vacancy at Monroe, Louisiana. On September 23, 2008, the
Carrier's hotel Eodg'ing agent, LIK, was apparently nctified by the manager of the‘
LaQuinta Inn in Monrde, where Claimant was staying, that the hotel had requested that
Claimant remove himself from the hotel property. At the time the LaQuinta manager

alleged that Claimant was “intoxicated and was [sexually] soliciting hotel employees.”
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The Carrier lodging agent was also told that Ciaiman;e had left an employee who was
cleaning his room $30.00 after asking her for a date - an event the employes reported
to the manager. In addition, the hotel manager informed Carrier's hotel lodging agent
that the police had been called. The Carrier's hotel lodging agent relayed this
information to the Carrier. Upon investigating the situation, the Carrier determined that
the police had not arrested Claimant. Foliowing its enquiry into the incident, however,
Carrier removed Claimant from service and notified him to atiend a formal investigation

as follows:

... Arrange to be present... on August 25, 2008 (sic) at 1:00 p.m. A formal
investigation will be held to ascertain the facts and determine your
responsipility, if any, in connection with you allegedly engaging in
inappropriate behavior toward hotel personnel at the LaQuinta Inn on
September 23, 2008. This incident occurred in Monros, LA

. The Carrier will call [Senior Trainmaster] Zachary Matthews as its
witness and additional witnesses may be called. [f you would like
representation and/or wiinesses, you may make arangements in
accordance with your appiicable schedule agreement.

An investigation was held on October 15, 2008. By letter of October 20,
2008 Claimant was notified that the charges against him had been sustained and he
was being dismissed from Carrier's services for violation of Kansas City Southern
Raifway General Code of Operating Rules, specifically Rule 1.6 — Conduct. The
discipline was appealed by the Organization on October 28, 2008. That appeal was

denied and the claim was subsequently progressed according to the Parties
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Agreement after which it remained unresolved. Thus, it is properly before the

Board.

At the outset the Organization has raised a strenuous objection to the

process by which the formal investigation was conducted. In paricular it notes the

following:
1. The charges in the nofice of investigation were so vague as to prevent the
Organization from preparing a reasonable defense. Hotel personnel are
unnamed and the specific rule violation alleged is not cited.

2. The date in the notice stating when Claimant was withheld from service is
incorrect, as is the original date of the hearing — a hearing cannot be held
before the incident alleged occurred.

3. No hotel personnel were listed as withesses on the notice of investigation.
Nor were any hotel witnesses present at the haaring. The hotel manager
testified by telephons, but all his information regarding Claimant's alleged
problem with the housekeeping personnel in question is hearsay.

4. All testimony by Trainmaster Matthews was entirely hearsay, some of it
second and third degree hearsay.

5. During the pumported investigation, no Carrier officer talked to the young
woman allegedly making the complaint {o the hotel manager, nor did they
obtain a written statement from her.

The Board has considered carefully the procedural objections raised by the
Organization in this case. lt has also thoroughly reviewed the entire transcript of the
investigation. As a result of that review, the Board finds nothing to contradict the

Organization’s characterization of the procedure in this case as fatally procedurally

flawed. From the Trainmaster's initial investigation of the alleged incident through the
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vague notice of discipline and the uliimate formal hearing, the Carrier's handling of this
case fails to provide one iota of proof that Claimant was guilty of the charge alleged.
The only direct, competent (in the evidentiary use of the term) testimony was offered by
Claimant, and he denied ever sexually propositioning the woman in question and
denied having a drink, let alone being intoxicated. He admitted leaving her $30.00
which she gave to the manager (who in turn gave it back to Claimant), and there is no
evidencé io suggest that he did anyihing but Jeave the hotel premises when requested
to do so.

The Board has no basis for addressing the merits of this case. ltis sufficiently
procedurally flawed that the Claim must be sustained on procedural grounds alone.
Accordingly, Claimant shall be returned to work with all rights and benefits intact and
with pay for time lost, less any outside garnings. In détemining earnings lost, the
Carrier and the Organization shall make a joint review of the relevant time shests and
any cther pertinent documents to determine what C?aiﬁ‘sant would have earned in the

time he was out of service.
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AWARD

Claim sustained.

/Eliéabeth C. Wesman, Cha:rman

/ﬂ |
//)%;’M é 2/7/ Ll gHtdl g —

on “'fi' ber

Dateéq}ﬁ%/&) 7, FpoF

Orgamzat!




